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110 Winslow Cemetery Rd, Marshfield, MA 02050
phone: 781-837-0982  
 jacowie@aol.com
watershedaction.org

May 14, 2007

Department of Environmental Protection

Bureau of Resource Protection

One Winter Street, Fifth Floor

Boston, MA 02108

Attn:  Lealdon Langley

Re: Proposed Stormwater Regulations (310 CMR 10.00 and 314 CMR 9.00)

Dear Mr. Langley:

The Watershed Action Alliance of Southeastern Massachusetts is a coalition of 13 watershed associations committed to restoring and protecting the natural aquatic assets of the region.  Like many areas of the state, the water quality of our rivers and estuaries are significantly impaired by discharges from stormwater outfalls and non-point stormwater run-off.   Stormwater is a primary source of pathogens that impair sixteen estuaries in the South Coastal basin and segments of almost all our major rivers in the region (please refer to the South Coastal Watershed Action Plan at www.watershedaction.org).   The Alliance believes that the proposed revisions to the Stormwater Policy are an important first step and applaud the emphasis on low impact development and the performance standards for bioretention.   Yet we believe that the regulations can go farther in preventing further degradation of our waterways and wetlands by:
· Expanding jurisdiction of the stormwater standards to upland areas.
· Complying with the goals of the Clean Water Act (CWA) by designing BMP’s that treat to the pollutant of concern, not just TSS.

· Requiring water quality monitoring to assure that BMP’s are effective.
· Protecting the use most sensitive to pollution by preventing stormwater discharge that will alter the hydrology necessary to support the biological and physical characteristics naturally present in wetlands.

· Strengthening the redevelopment standards to improve groundwater recharge and repair historic alteration to the natural hydrology of the watershed to the maximum extent possible.
Jurisdiction
The Alliance members believe that the Massachusetts Clean Waters Act gives DEP the authority to require compliance with its stormwater standards in upland areas as well.  In the draft revisions to the Stormwater Policy Handbook, Vol 1 distributed to the Stormwater Advisory Committee (SAC) last fall, DEP wrote;” Mass DEP has authority under the MA Clean Waters Act, M.G.L. c.21 Sec’s 26-53, and the Surface Water Discharge Regulations promulgated thereunder, 314 CMR 3.02, to identify stormwater discharges that are significant contributors of pollutants to waters of the Commonwealth and require a general or individual permit or other remedial action.”    As such, DEP should require permits for upland stormwater discharges that have a high likelihood of adversely impacting wetland resource areas (construction projects covered by EPA’s stormwater general permit).    

Last year, the Alliance staff conducted interviews of municipal staff as part of the watershed action planning process.  A conservation officer from Norwell, in the quote below, speaks to the need for this oversight.

“The two biggest water quality issues are sedimentation and erosion from construction sites due to disturbed soil.  I can’t tell you how many times we go to a wetland and find 2-8 inches of fine sand from a construction site.   We have to look at a drainage map to discover what site it is coming from and if it falls within 200 feet of the river front I do monitoring and will shut down project if it affects even the buffer zone.  But for projects that fall outside of the jurisdiction, even if the project has a NPDES permit, all I can do is suggest.  Some of the worst impacts come from construction sites in which the conservation commission has no jurisdiction.” 

 Michelle Simoneaux, Town of Norwell Conservation Officer.

In response, DEP needs to assist Conservation Commissions in dealing with these enforcement situations more effectively and by strengthening the rules to prevent them. 
Treating to the Pollutant of Concern

The municipalities of Southeastern Massachusetts, often in partnership with the local watershed associations, have been aggressive in reducing pathogen pollution by obtaining grant and loan funds to implement stormwater control measures, to sewer areas that abut estuaries, and to create shared upland septic systems.  Thousand of federal and state dollars have supported these projects that have resulted in notable improvement in water quality and shellfish health.  Many of these water quality gains are offset by pathogens that enter surface water via storm water systems that fail to treat surface run-off for bacteria or for other common contaminants including Total Phosphorous, Total Nitrogen, and other metals.    A list of BMPs that are effective in reducing these pollutants was included in draft revisions to the Stormwater Policy Handbook, Vol.1, which was distributed to the SAC last fall.  BMPs that treat to the pollution of concern should be required for a waterbody listed on the state 303(d) list of impaired waters; for lakes and streams impaired by dense aquatic vegetation; or where there is a pollution “hot-spot”.  Water quality monitoring should also be required after a rain-event to ensure effectiveness of the management practice. 
The primary goal of the anti-degradation policy of the CWA is to restore and maintain the chemical, physical and biological integrity of the Nation’s waters by protecting the most sensitive use by pollutant.   As such, the revised stormwater guidelines should explicitly protect aquatic life by prohibiting stormwater discharge that impairs the natural hydrology and biology of wetlands by adversely impacting water currents, sedimentation, and temperature. 

Warm stormwater run-off adversely impacts our threatened cold water fisheries. Presently the proposed standards and regulations only protect cold water fisheries if they are listed in the Water Quality Standard Regulations.  There are many additional cold water fishery streams that the Division of Fish and Wildlife has identified.   We suggest that DEP develop a provision that enables a Conservation Commission to treat a stream as a cold water fishery if it demonstrates that it meets the definition provided in 314 CMR 4.00.
 

Strengthen Redevelopment Standards
The standards, as written, under value the importance of and need for stormwater improvements to already developed sites.    Often these sites, built before adequate stormwater regulations were in place, are coming again before municipal planning boards for additional construction or site upgrades.  It is essential that existing sites be held to a stormwater standard that requires regular enhancements at each review until water quality standards are met.   
Large redevelopment sites with stormwater impacts that significantly alter watershed conditions should be required to treat stormwater to the highest standard possible to alleviate impacts to that watershed particularly to improve groundwater recharge and reduce flooding conditions.  For example, the proposed stormwater plan for the redevelopment of the South Weymouth Naval Air Station calls for roof-top run-off into an underground dry well storage facility for 250,000 square feet of roof area.  The developer indicated at the Citizens Advisory Council last month, that this dry well will be built  only if needed to meet bioretention standards if the soil classification changes.  If the soil classification does not change, this BMP would not be built.  We believe that the developer should be required to build the drywell to help mitigate the on-site flooding of French’s stream during high rain events and the adverse impact of high water on the residential neighborhoods just south of the base.
The Alliance thanks you for the opportunity for input and we ask that the Stormwater Advisory Committee continue to meet so that these needed improvements can be made to this important policy in a timely manner. 

Sincerely,

Jill Cowie, Coordinator

Watershed Action Alliance of Southeastern Massachusetts

Watershed Associations signing on:

The North and South Rivers Watershed Association

Pembroke  Watershed Association

Fore River Watershed Association

Taunton River Watershed Alliance

Neponset River Watershed Association

Weir River Watershed Association

 

